
.",

(

CONTAcrs FOR SILENT BROADCAST srATIONS:

AM, I'M, FM Traaslator and Booster Sratioas, Radio Broadc:at Experimmal SGtioDs:

R.lqaMsto~
James Ctulch:fic:Jd
Audio Services Division
MIIil Stop 180083, Room 332
FecIaa! Communications Commission
1919 M SCreet. N.W.
WashiDgton. D.C. 2OSS4
FAX: (202) 418-1410

Nodficadoa that a stalioa .... siIeat or~ opeadcms:

G1cnD Gmsman
Audio Services Division
Mail Sfm.. 180083. Rcom 332
Fcdcra1 Ccmmunic:ations Commission
1919 M Street, N.W.
Washington. D.C. 2OSS4
FAX: (202) 418-1410

AM Statio_:

Sharic:ae Lofty
Audio Services Division
Mail Stgp·I800B2, Room 344

.Fcderal Coo1munic:ation Commission
1919 M Street, N.W.
WasbingtDn. D.C. 2OSS4
FAX: (202) 418-1411

TV, TV BoaIta-, TV Broadcast Ezpaiwmtal StaiioDs (hpIdite ReqUIlIII '" NodJIcadoa):

Dens McGhe:
V'1deo Servia:s Division
Mail SIDp lSOOEl
FedemJ Communications Commission
1919 M Street, N.W.
Washinpm, D.C. 20S54
FAX: (202) 418-2827

Low PoMr 1V. 1V TramJator SCadoas ~pIdite ......NotiIcatioa):

Hossein Hashc:mz:adeh
V'1deo Services Division
Mail Step 1800£2

.Federal Communications Commission
1919 M Street. N.W.
WashingtDn, D.C. 20554
'FAX: (202) 413-2827

Intenladomd Bmedcasti"l Sb1tic8 (ExJledite iUquests " Nod&cadOQ):

Charles Ii hg
Planning &. Negotiations Division
Inb:r1Ullional Bureau. FCC
Mail Step 0800 CI. Room 872
2000 M Stt=, N.W.
Washington. D.C. 20554
FAX: (202) 413-0398
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Befcn:e tJae
paap • aT, CCF ".XCSftORS (1I'1¥"......-gs%OI1'

•••II'1Dgt:cmr D.C. 20554

:In t:J::La liIIaC.car ~ )
)

SCCTBWBS'1'ZU 3ROADCASTniG CQR£I01I.A.nCl'l )
)

Por R.eM.-1 o£ L.i.e:ea.ae )
fo:: 8ue1cn JCLZIC(i'IIIl )
~ro~i.ldr Taxas )

gliJI

A:e l:MI firat P'l:'eAetu:inlJ C~.~ held em .1UWI " 1996, the pU't1ee
a.~ed. t:o Ilegociate the teDla ~ .. c:ca.~1: oz:dezo lfi1ich VQIIJ4 result: iA
the reaowaJ. ~ Ch8 lieea.ae o'l SCN.~...t:uu ~dc••e1av CQql=:a1::i.oa
("Sout:h...UJ:Il"). ..~ vee: 9Q1l-lS1, nleuecl June 10, 19'6. 'ft&a abilit:y
1:.0 gs:ant renewal by i'etxrua:y " 1997, when dlenc ,n:adoa Ue:tmIIe. rill be
caAC81J..d Dy op8X'atiOla o~ law \U:ld.er the 1.S9' '1'alecOIII"YOicac:LOI18 Ace. -
c:ond:i.I:::L=ecl em the Bureau exped:i.tiGg aD engiue:dng _a.dIMIl,; thAc: ..... f:i.J..c!
:by sou.CJI...eez:n oc. l*y 7, U,6, ~t8%' ene c1tIe:LgIIIIciou o~ ehi. CUl8 for
heari~• 'l'he Bureau agreed to cooperate in esped:LtiAg the ...I1d:IIent..
('1'r. U.)

'l"wo weeks lat.er, on.J'uDe U, 1.994; , tb6 Bw:oau. £;i.JAd. II. ),(Ot:.ioo. "or
Further Prabearin; C~.rence 'tItUcl\ it ...Jted. to :be exped.:l.te4:

~o cJ.azify OD the record iee poe1tioa wich regard to tbe
proeesBing of applicat.ioca for madit1catioo of engin.ering
proposal. submitted. by lic:ens~s ~ter they have ~.en

deeignated for he~ Decau•• o~ ebe!r aiJ.ent .~atu•.

Southweat..rn agreed 1:0 paX't:idpate 1n Jluch cCQfereuCtl on short nClcic:e. The
Pr••:l.d.iDg JUdge held it on the dat.e agreed, J\me %7, 1996. t ~ FCC 96K·
~66, releaeed June 26, 1396.

The Bureau reU.•e OA a pol.icy quoead above, appareAl:.ly IIst.aJ:)li.ehed
~~er June 6, ~e p:ohiDica ~. exped1ted proc•••ing of Sauebwe.ca%U'8
lIlodif1cae:l.cn applJ.cae.ion because it was tiled &fear ~s caGe w_ d.eaipated.
for nearing. ~ The wr:!.l;t.en policy whi.ch the Bw::ea.u. rel~ed on in the -"me 6
Conference 1s rspQ~ed ~ PuQl~c Nasic" ireseAuE,' Appeugc.d fer ;X;.ditad
Page••sins Of App.icackon. Filgd Iy S110ns Brg.dga.~ Statigns (nA 96-e18)
rel.e_ec! tlay 22, 139'. There seems to be a ten.ion 1: noe a ccr..t:raCSictiou

J The requirement tCl .~e a S~Atu. Report on June 48, 1"6, i.
cancelled. ~. ~ J'CC 9Q1-1S1., ~.

: .At: the Jun8 6t~ Con%arllDclIl, t;he Bw=e&U flagged the poat he.u:ing ~:!.m1.'l"

&s a cllatinguiahing feacure N'hic::h mad. this cale nun.ique." ('Tr. lS.)
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SWUnieec:em rill ~ pentit:E.ed eo p::oc••d by Motion Fe:- Suaeaxy
0.<:14;/'=. Jml ~7 C.I'.It. !1 ..251. 'I'he Bureau rill tile a eo-Mm\: o;t' Oppa.it.:i.oa.
in nllp~. to sout:hvelltezon'. Moden Per~ Decision.· since
Southw.et:e:az. desire. Ul ~~i~ de~eJ:mim1t:io:Q o;f ~ i ••ue8 ••~ :ion 'the ImQ
which usuraa the ri;ht to & heuing that. allows ciJNI for aD. appeal, u\i. c:aa.
will 110 t~ an UJ UI'.C!;i,~.d. adledul. u agrae4 to by die paxcie••

Aec:cxltiAgly, IT XS OlQ)USD that: Soue!awet:em ka.~c1l:lg Co~.cicm

S!fAt,L rILZ a J(gti= fer SUIIlIIlPy Dec;£.a;LQA br JUT 3. U".)

rr IS i'OR'tBBR. Om.llD 1:h&t. the .... D4ia BQ%'tI&U SJIAU, n.t.1I ~
July S. 19Jfi, ..~ oi Law &Dei Policy which .et:. f=th rit.b. pred.8ic=
~he pa1:L~ of the Bureau that now preCludes .n upedJ.t=4 l'ft)Ce.ai.ng a~ =e
peadiAW Sout:hw.te:= ~Ucae:i.aa tor I.Z1 upgon.de AIleS that:. ball :e8ult.ed in dle
8w:eaa'. lUted to •alu,Uy. ita po8iden in accoJ:'dallca ,,;.th i u Mot:.ioIl For
P'urtheZ" Pretaeari.cg com:• .renc:e. f

:I'1' IS IUkUIIa oaDBRBD t:.bat che .... Mll4ia suriau SHALL nul a COIIlIMnt.
or m apposition to Sout."tve8t8m'S XCtic= J'or S-.ary l)e='.IIicu br Ju17" 11,
U,f.1

.. The 8ureau <:oaa:i.t:.t:.c1 on ,june G to support: a moc:i.on ter 8\m1.Nlry c1ec::i• .i.ar.I
it ~t Le ·well-grouaded.- (Tr. 5.l

4 It i~ :LS impracticable to !1.1. Q'C1 July :3, South"..c;e¥n -v ~.il. oa
-July 5, 1"6, i.D Yhich CA.e che relpons. time for the Bureau would be extended
co July 13, 1391). 1Ic:lwever, boch partielll are urged. co f:l.l. a.t the earlie.t
dAtes p:aceicable.

, The ~amiUAl _bould tra.ck acc1 analyze the precise language of the
Rubl!' Bo;isg (DA 3'·8~S) whicn precludes ehe auraau f%~ axp.die~ng

Sou~..at.~/. poet desiQDAtion Applicaeioa for & Dew engineering prcpo.&l,
~ JmQ Para. 4 and. ~u. 4.. The !W:-aau usa ahaJ.J. .~IW\". ~. po1~oy ...~Cb ':obs
ac=owlec1g'ed -m&U\ i.llUe" whieh is co aupport; the "1IIOl!It expedi.c.ioue re.~t:i=

ot: .erv:i.ce" ('tr. I) aod the QClmftIit;ment:. in the i'Vblic 1!ot:;j,s;e that "Ct:.] h. scaff
will wsc LC::S belit ef:forts to 4c:t on «.ppl.'l.cac1ons :j,mely."

T A c:opy of this~ vas taxed too c:ouneel on date of lswanc._

"..
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Federal Communications Commission

Before the
Federal Communications Commission

Washingto~D.C. 20554

FCC 96D-04

In the Matter of

Southwestern Broadcasting Corporation

For Renewal of License
for Station KLZK(FM)
Brownfield, Texas

) MM DOCKET NO. 96-104
)
) F:tle No. BRH-900315UC
)
)
)
)
)

Appearances

Lawrence J. Bernard, Jr., Esq. on behalf of Southwestern Broadcasting
Corporation and Kenneth M. Scheibel. Esq. on behalf of the Chief. Mass Media
Bureau

SUMMARY DECISION
OF

ADMINISTRA TIVE LAW JUDGE RICHARD L. SIPPEL

Issued: July 25, 1996 Released: July 29, 1996

1. This case was set for hearing by Hearini DesiiIlation Order ("HDO") (DA 96-657),
released April Z9, 1996. A Prehearing Conference was held on June 6. 1996. The parties
represented that they had agreed to negotiate the terms of a Consent Order which might result
in the renewal of the license of Southwestern Broadcasting Corporation ("SBC"). In view of the
treatment of sile:It stations under the Telecommunications Act of 1996,! an important ingredient
to a viable se~ement would be an expedited review by the Mass Media Bureau ("Bureau") of
an upgrade appiication wbch SBC had filed after the C3Se was designated for hearing. An
agreed schedule was incorporated into a ruling as recommended by the panies. See~ FCC
96M-151, rele3Sed June 10, 1996.

I Section J.03<l) of the Te!ecomt:1unic:ltions Ac: of 1996 (47 U.S.C. §31:(gJ] provides for the automatic
expiration of iicenses if :t Or'oadc3St .it:1oon f:tils (() :r:msmit signals for :my consec.ltive ~:-mc,th penod. The
:-elevanc period or :he sue:lce is r.:un of to')e 3t:1tion ano noe :..'1a1 Jf dIe licensee Jr fadiiry. Sj)~ciaJ r.e:npor:1I"Y
authorities to rem:lin silent or other suc.'l tr::"'1S:J.ctions will noc toll or =x=e:td the ::-iI1ont.~ period. :-ior can tile
Commission preve:lt :J.u1omaoc ex~iratlcn of :J. 'jcense ~y waiver. -:-:1:: new law leaves no room co compromise :md
allows tor no disceton. See Commission Orde:- FCC 96·::13. reJc::lSed \.by 17. J9c6. 61 Fed. Re;. .23.766 (June 6.
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2. On June 21. 1996. the Bureau reponed that it had reviewed its policy under the facts
of this case and concluded that the amendment sought after the release of the HDO would not
be expedited. g. Procedures Announced For Expedited Processing Of Applications Filed Bv
Silent Broadcast Stations (DA 96-818). released May 22. 1996 (expediting procedures contem
plated where silent stations seek to return to the air). For further clarification. on July 3. 1996.
the Bureau filed a Memorandum Of Law And Policy wherein it stated:

Under existing policy. the Bureau will not process a modification application filed
after a silent station is designated for hearing. -. The Commission's Public Notice
[supra] is a narrow exception to the Bureau's existing policy - not applicable here.

Under the circumstances. SBC was authorized to seek a summary decision. See.Qn:ig FCC
96M-168. released July 1. 1996.

3. On July 5. 1996. SBC filed a Motion For Summary Decision. The Mass Media
Bureau's Comments In Opposition To Motion For Summary Decision And Countennotion For
Summcuy Decision was filed on July 19. 1996. On July 24. 1996. SBC advised that it would
accept a summary decision based on the present state of the record without filing a responsive
pleading to the countennotion.2

4. SBC contends that it could not return Station KLZK(FM) to the air because
intervening shon spacing caused by authorizations to KMMX(FM), KlOL-FM and KKYN-FM
prevented SBC's upgrade or downgrade or restoration to Channel 280A. The Bureau contends
that under various scenarios of shon-spacing SBC has always had an option to return to the air.

FACTS

Actions of Previous Owner

5. Station KLZK(FM) [fonnerly KKTC(FM)] is licensed to serve Brownfield, Texas as
a Class A PM station. The HOO concludes and SBe concedes that the station has been off the
air (silent) for seven years. In 1988, the Station's previous owner, Brownfield Broadcasting Corp.
("Brownfield"), infonned the Commission that it had suspended operations pending Commission
action on its petition to upgrade to a C2 facility and an associated application to relocate the

2~ Southwest's Conditional Waiver Of Opposition Rights. The Bureau advises that it does not necessarily
concur that under Commission rules there is any right to respond to a counr.ermotion. ~ 47 C.F.R. §1.253(b) (any
other party may fIle an opposition or a counrcnnotion for summary decision.) ~ iWz Summary Decision
Procedures, 34 F.C.C. 2d 485, 490 (1972). The Bureau correctly notes that there is no comparable provision in the
rule for responding to a countermotion. 'Since both parties are relying on the same record and the Bureau has not
flled any counter-affidavit. there would be no need to consider a responsive pleading and therefore SBC would not
be prejudiced.
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transmitter site. The rulemaking pennon was granted on December 14, 1987. In 1988.
Brownfield advised the Commission that it had suspended the Station's operations pending
application on the upgrade and approval of a relocation of transmitter site and an increase in
power on Channel 282C2. On September 28. 1988, Brownfield's upgrade proposal was accepted
by the Bureau in Report and Order, 3 F.C.C. Red 6158 (1988) provided that there was
compliance with minimum spacing to an existing CarlsbacL NM site, In October. 1989,
Brownfield applied to implement the upgraded facilities. While the 1989 upgrade application was
pending, the Station remained silent. On February 23, 1990. Brownfield filed a request to assign
the Station to SBC. On March 15, 1990, while that application to assign was pending,
Brownfield filed the renewal application which is the subject of this proceeding. The assignment
application was granted shortly thereafter and SBC assumed ownership of Station KZLK(FM)
on May 4, 1990.

Intervening Short-Spacing

6. In December 1990, Station KKYN(FM) (plainview, TX) was authorized to change
frequencies and upgrade to Channel 280Cl. KKYN's upgrade would evenOlally preclude KLZK's
resumption of service on its authorized Chailnel 280A. But SBC still had options to return to
the air. ~ Report and Order (1v1M Docket 88-571), 4 F.C.C. Rcd 8788 (1989) (KLZK
authorized to "continue or reestablish operation" on Channel 280A at anytime Ymil the KKYN
upgrade construction pennit was issued). The Report and Order also contemplated that
K.KZK(FM) could thereafter pursue its Channel 282C2 upgrade or file an application to
downgrade to Channel 282A in lieu of operating on Channel 280A. See Report and Order
4 F.C.C. Rcd at 8788.

7. The options for SBC were narrowed to seeking the Channel 280A downgrarie because
in March 1992. the month prior to the license grant for Station KKYN(FM), SBC's upgrade
application had been dismissed by the Bureau due to short-spacing. (Motion at Exh. H.) No
appeal of that dismissal was taken by SBC. Nor was there any corrected application filed for a
Channel 282C2 upgrade. or any application for a Channel 282A downgrade prior to the
designation of this case for a hearing.

8. In a related short-spacing, on March 25, 1988, the Bureau authorized Station K.Y1MX
FM(Lamesa, TX) and Station KIOL-FM ("Lamesa, TX) to exchange licenses so that KIOL could
broadcast on Channel 262Cl and KMMX could broadcast.on Channel 284C1. Both Stations
received Special Temporary Authority ("STA") while the Bureau processed an application for
permanent authority. (Motion Em. B.) The STA sites also were Shan-spaced to the site at which
SBC sought to operate KLZK(FM) on upgraded Channel 282C2. SBC represents that the STA
authorized faciiiries were also shan spaced to any Class A operation of KLZK(FM) on the same
channeL i.e. Channel 28:::.'\. The K.v[MX(FM) facilities were granted suc:essive STAs through
September 6. 1996. avIation at Exh. D.) But there was no ~ffon made by SEC to have the STAs
set aside in favor of irs desired upgrade.

077
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Actions of Current Owner

9. On July 1, 1990, SBC closed on the purchase of Station KlZK(FM). Crane states that
he soon learned of the short-spacing problems through informal conversations with Bureau staff
who advised Crane to work it out privately. Crane represents that in 1990 he hired an engineer
and made a proposal to Station KIOL(FM) which was never answered. In January 1991, Crane
directed a proposal to the Bureau. The Chief of the PM branch responded by letter dated January
30, 1991. (Motion at Exh.G.) In that letter the complexity of the situation was succinctly
outlined: SBC was licensed to broadcast on Channel 280A and it was seeking an upgrade by
modification application to move to Channel 282C2. By 1991, there had been a competing
application filed on top of SBC's renewal application and there would be an unresolved short
spacing if the move to Channel 282C2 was approved. In addition, Crane's proposal would
involve a change of frequency for stations in two separate communities which would involve a
rule making. In January 1991, the Bureau advised Crane:

[WeJ encourage the filing of a petition for rulemaking, as such action would
provide each party a forum to express its views as well as afford the Commission
an opponunity to achieve a comprehensive solution in this matter.

(Motion at Em G.) SBC did not follow-up on the advice in a manner calculated to return to the
air. Nor did SBC obtain an STA to remain silent.

10. In 1989, Brownfield had filed an upgrade application. On March 17, 1992, the
Brownfield proposal was dismissed by the Bureau as unacceptable for filing. See letter to
Southwestern Broadcasting Corp. (Ref. 8920-JAG), dated March 17, 1992. (Motion at Em. H.)
sac ascribes the dismissal to "relatively minor shon-spacing problems unrelated to the KMNIX
STA operation" which could have been corrected. Crane represents that he did not consider
refiling the dismissed application for several years because Crane thought that the operation of
KMMX under an STA "made it impossible" to propose any facilities on Channel 282C2 which
could serve Brownfield. However, an STA is by nature a temporary arrangement and therefore
it can be revoked by the Commission at anytime that a favored upgrade application is filed. J

11. On December 2, 1992, the Bureau made a status inquiry of SBC which summarized
the history and status of Station KZLK(FM) that presented the Station with three options: First.
notify the Bureau that the Station had resumed Class A operations; second. advise the Bureau that
operations would be resumed immediately; or third. request an STA to remain silent. (Motion
Exh. A.) sac chose the third option and requested an STA to remain silent for six months or
until a pemrit was issued for an upgrade on Channel 282C2. Despite the advice of the Bureau
to pursue the upgrade, no Channel 282C2 application was filed before issuance of the HDO.
(Motion at Exh. 1.)

3 ~ 47 C.F.R. §73.1635(b) (STAs may be modified or cancelled without prior notice.)

4
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12. Station KLZK(FM) has been silent since before its assignment from Brownfield to
SBC with no feasible corrective action taken by SBC until January 6. 1993. when a request was
made to remain silent. That request was denied by the Bureau in a letter dated. December l.
1993 due to SBC's failure to submit a detailed timetable for resumption of operations. (Motion
at Exh. A.)4 SBC informed the Bureau by letter dated February 21, 1994, that it would not
restore service on a Class A channel because "it was not fiscally wise" to do so. (Motion at Em.
M.) Rather. SBC engaged in extended negotiations with the respective owners of KMMX-FM
and KIOL-PM in an effort to gain an upgrade. Those negotiations panially succeeded in a
rulemaking filed by KIOL-PM for a change of community which removed that short-spacing and
the further extension of the STAs. See Notice of Proposed Rulemaking (MlvI Docket 95-58), 10
F.c.c. Rcd 4945 (1995), adopted 10 F.C.C. Red 11,018 (1995). According to the Bureau. that
rulemaking was filed after SBC had entered into an agreement with the other licensees on
December 31, 1993. (Motion at Exh. K.) The Bureau represents in its Comment that the further
extensions of the IQvIMX and KIOL STAs during the pendency of the rolemaking were based
upon SBC's negotiated agreement with those stations. Clearly. SBC was expending its resources
in seeking a way to obtain an upgrade because that was perceived to be the most economically
efficient way to proceed. It also shows that SBC was determined not to return to the air on a
Class A frequency.

13. On May 8. 1996. obviously spurred by the HDO's release. SBC filed its Channel
282C2 upgrade application (File No. BPH:-960508lA). Crane admits that it was not until after
designation that he prepared the application and obtained permission to use a new transmitter site
to operate on Channel 282C2. It was also after the designation of the case for a hearing that
Crane prepared a projection of expenses and obtained a bank letter dated June 11, 1996. more
than a month after the HDO., Crane now estimates. without providing a schedule. that it will take
90 days from renewal to constrUct ,and return to air.

CONCLUSIONS OF LA W

14. The Commission'S roles provide that in considering a motion for summary decision:

The party filing the motion may not rest upon mere allegations or denials but must
show. by affidavit or by other materials subject to consideration by the presiding
officer. that there is no genuine issue of material fact for detemtination at the
hearing.

• In chat same lene:-. che Bure:lu cancelled the K..\1MX-FM and KlOL-FM moditic:ltion applic:uions and related
STA,s. That definitive Commission action made it possioie for sac to resume broadc:lSt o?e'-l.tions on C~anr.el :S:2A
or to pursue itS Ci::mnel 28:2C:2 upgrade. The "r:>r'imary probie:n" was :de:HiIied in :he :en.e:- a.s snort-:ip::.cing with
:mOL'~:- statioo',s ;lroposaL Howeve:-. the proble:n was SBC's to resolve and SBC took r.6 action :hat would be
dfective under me rule.
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47 C.F.R. §1.25(a)(l). The moving party has the burden of establishing that summary decision
would be appropriate based on its papers. Summm Decision Procedures. 34 F.C.C. 2d 485, 487
88 (1972). For reasons stated below, it is concluded that SBC has not met its burden and that
the facts as to which there is no genuine issue support the countemlotion.

15. The issues set in the fIDO for determination are as follows:

(1) To detennine whether Southwestern Broadcasting Corporation has the
capability and intent to expeditiously resume the broadcast operations of
KLZK(FM), consistent with the Commission's Rules.

(2) To determine .whether Southwestern Broadcasting Corporation has violated
Sections 73.1740 [minimum operating schedule] and/or 73.1750
[discontinuance of operation] of the Commission's Rules.

(3) To determine, in light of the evidence adduced pursuant to the preceding
issues. whether grant of the subject renewal of license application would
serve the public interest, convenience and necessity.

16. The facts as established by the papers submitted by SBC, as commented on by the
Bureau, establish that there is no genuine issue of material fact in the following respects: FU'St,
SBC would only return to the air in connection with a C2 upgrade and would not take any steps
to return Station KLZK(FM) to the air on a Class A frequency; second, as a result of SBC's
failure to file applications for an upgrade on Channel 282C2 in the face of existing STAs and
its failure to file an application to return to Channel 280A or to obtain a downgrade on Channel
282A, Station KlZK(FM) chose to remain silent for over six years; third, as a direct result of
SBC's strategy to upgrade, Station KLZK(FM) has been silent since SBC acquired it on May 4,
1990.

17. It is accepted as a matter of law and policy that special temporary authorizations
which result in temporary short-spacing do not preclude the Commission from tenninating the
STAs in order to remove short-spacing in granting an application for an upgrade. 47 C.F.R.
§73.1635(b). See~ Conflicts Between Amllications and Petitions For Rulemaking, 7 F.C.C.
Rcd 4917 n.3 (1992) (upgrade has priority over modification application and associated STA).
While the record does not support a finding of intentional abandonment, the failure by SBC over
a period of six years to seek authority to upgrade to Channel 282C2, or to use the once assigned
Channel 280A, or to apply to downgrade to Channel 282A establish that as of April 29, 1996,
the date of the release of the FIDO, SBC had neither the capability nor the intent to resume the
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broadcast operations of Station KLZK(FM) consistent with the Commission's rules.s It is also
detennined that SBC has voluntarily violated Sections 13.1140 and 73.1750 of the Commission's
Rules.o

ORDER

IT IS ORDERED that the Motion For Summary Decision filed on July 5. 1996, by
Southwestern Broadcasting Corporation IS DENIED.

. IT IS FURTIIER ORDERED that the Counrennotion For Summary Decision filed on July
19, 1996, by the Mass Media Bureau IS GRAJ.~.

IT IS FURTHER ORDERED that the renewal application of Southwestern Broadcasting
Corporation (Fue No. BRH-900315UC) for renewal of license for Station KLZK(FM),
Brownfield. Texas IS DENIED and the Station's license IS CANCEl r ED.7

FEDERAL COMMUNICATIONS COMMISSION

Richard L. Sippel
Administrative Law Judge

l Without expediting the postdcsignarion application. SBC ?robably would not have the capability [0 remrn to
the air before February 8. 1997. wilen by operation of law aH lic.:nses to stations witich have remained silent since
February 8. 1996. shall rcrminat:. ~ fn.l. ~.

b These rules provide respec:iveJy for a required !lumber of broadcast hours and the surrender of license for a
discontinued ope:-:ltion.

In :.he. eve~t ::xc::?tions are :lot flied within 30 days o.""ter j}e :::ie::l.se of this Sumrn:1!"Y Decision. and me
Commission does :lOt review tile case on itS own :noricn. this Suzr.mary Dec:sion will become ::ffective 50 days after
itS pubiic rele:lse pursuant to Sc:ction 1.:76Idl.
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For Renewal of License
for Station KLZK(FM)
Brownfield, Texas

SOUTHWESTERN BROADCASTING
CORPORATION

To: Administrative Law Judge
Richard L. Sippel

In the Matter of
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Washington, D.C. 20554
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)
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MASS MEDIA BUREAU'S MEMORANDUM OF LAW AND POLICY

1. By Order released July 1, 1996, the Presiding JUdge directed Bureau counsel to

provide a memorandum of law and policy articulating the Bureau's position which precludes

expedited processing of modification applications filed by renewal licensees after their license

renewal applications have been designated for hearing. Specifically, the Presiding Judge

asked the Bureau to explain how such policy was consistent with the Commission's May 22,

1996 Public Notice concerning "Procedures Announced for Expedited Processing of

Applications Filed by Silent Broadcast Stations" (DA 96-818) C'Public Notice"), which stated

that "[t]he staff will use its best efforts to act on applications timely./I Order at fn. 6. The

Presiding Judge a.l.so asked the Bureau ·to explain how the terms of the Public Notice preclude

consideration of the engineering proposal submitted post-designation by the instant renewal

licensee, Southwestern Broadcasting Corporation.
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2. Under existing policy, the Bureau will not process a modification application filed

after a silent station is designated for hearing. The Bureau believes that doing so would

undermine its related policy to promptly designate and cancel authorizations for non-

operational stations. If silent stations are permitted to remain silent until the Bureau expends

the effort and resources necessary to designate them and can then avoid the consequences by

filing a modification application, there will be little if any incentive to return to the air before·

designation. Such a result is directly contrary to the goal of returning silent stations to the air

in an expedited manner. The Commission's Public Notice is a narrow exception to the

Bureau's existing poiicy .- not applicable here. The Commission's Public Notice was clearly

directed exclusively at stations which, by virtue of the Telecommunications Act of 1996, will

lose their licenses if they remain silent for twelve consecutive months beginning on February

8, 1996. It in no way addressed the situation in the captioned proceeding wherein the licensee

faces non-renewal because of matters set forth in the Hearing Designation Order - which in

no way are related to the TeLecommunications Act of 1996. In other words, the licensee in

this case faces non-renewal because of its alleged Don-feasance. Like aU renewal applicants,

the licensee here must demonstrate that its record is consistent with the public interest and

necessity and warrants license renewal. That record does not include matters which are the

subject of post-<iesignation engineering amendments. The licensee, in a case such as this, is

faced with the need to demonstrate that its pre-<iesignation conduct was not dilatory, but,
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rather, deserving of renewal. Only if such a showing is made should the Bureau be put to the

.expenditure of resources necessary to review and process the modification application.

Kenneth M. Scheibel, Jr.
Attomey
Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W.
Suite 7212
Washington, D.C. 20554
(202) 418-1792

July 3, 1996
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CERTIFICATE OF SERVICE

I, Vanessa N. Duffy, hereby certify that I have this 28th day of August, 1996 caused a
copy of the foregoing "Motion For Summary Decision" to be delivered by messenger service to
the following:

Alan Aronowitz
Federal Communications Commission
Mass Media Bureau
2025 M Street, N.W.
Room 8210
Washington, D.C. 20554

Robert Zauner
Federal Communications Commission
Mass Media Bureau
2025 M Street, N.W.
Room 7212
Washington, D.C. 20554
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Vanessa N. Duffy ~0 J


